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machines and implements, and be liable for the manner in which it is used. 
Ingraham v. Stockamore et al, (1909), 118 N. Y. Supp. 399. 

One who is running an automobile at the time of an accident is prima 
facie the servant of the owner. Hiroux v. Baum, (Wis.) 118 N. W. 533. 
One who places in the hands of another, a dangerous instrument is liable 
for the natural consequences. Palm v. Ivorson, 117 111. App. 535; C haddock 
v. Plummer, 88 Mich. 225, 50 N. W. 135, 26 Am. S. Rep. 283, 14 L. R. A. 675. 
But an automobile is not per se dangerous so as to render its owner liable 
for injuries to one caused by the negligence of a chauffeur acting beyond 
the scope of his employment. Jones v. Hoge, 47 Wash. 663, 92 Pac. 433; 
Cunningham v. Castle, 127 App. Div. 580, III N. Y. Supp. 1057. While the 
use of a motor vehicle is attended with dangers, it is not a dangerous instru- 
mentality. Vincent v. Crandall & Godley Co., 115 N. Y. Supp. 600. There 
is nothing dangerous in the use of an automobile when managed by a pru- 
dent driver. Mclntyre v. Orner, 166 Ind. 57, 76 N. E. 750, 4 L. R. A. (N. S.) 
1 130. The owner of a motor car is not, as a matter of law, liable for in- 
juries caused by the negligence of a chauffeur when not engaged in his mas- 
ter's business, Cunningham v. Castle, supra; nor can the owner be held 
where it appears that the chauffeur was not using the machine in the course 
of his employment, Doran v. Thomsen, 74 N. J. L. 445, 66 Atl. 897 ; Braver- 
man v. Hart, 105 N. Y. Supp. 107; nor is he liable for injuries resulting 
from its use, regardless of whether the person in charge was acting under 
his direction. Danforth v. Fisher, (N. H.) 71 Atl. 535. When the automo- 
bile owner merely permits another to use it, the latter does not thereby be- 
come the agent of the former so as to charge the one with the negligence 
of the other, Lewis v. Amorous, 3 Ga. App. 50, 59 S. E. 338. The owner is not 
liable for injuries received in a collision with his automobile while it is be- 
ing operated by a chauffeur hired by the owner's brother, who had charge 
of the machine as bailee, Parsons v. Wisner, 113 N. Y. Supp. 922; and the 
owner is not liable for the negligent driving of his son merely, because of 
ownership. Maher v. Benedict, 123 App. Div. 579, 108 N. Y. Supp. 228. 

Bankruptcy — Debts Discharged — Fraud — Election of Remedies. — Peti- 
tioner was induced by the fraudulent representations of brokers to engage 
them to purchase stock, which they were to retain as security for the un- 
paid purchase price, but which they in fact converted to their own use. Suit 
was commenced by the petitioner in a state court, the proceeding involving 
the brokers' arrest. Bail was given by a surety company, to which the de- 
fendants gave a bond of indemnity. On motion in the bankruptcy court to 
vacate the stay of the petitioner against proceeding to the entry of judg- 
ment, the trustee opposed the motion and sought to claim the idemnity for 
the benefit of the estate. Petitioner then claimed that his demand was 
one which could not legally be discharged under the Bankruptcy 
Act July 1, 1898, c. 541, § 17a (2) and (4), 30 Stat. 550, U. S. Comp. 
St. 1901, p. 3428, as amended by Act February 5, 1903, c. 487, § 5, 32 Stat. 
798, U. S. Comp. St. Supp. 1907, p. 1026. Held, that the claim was not a 
"liability for obtaining property under false pretenses, or false representa- 
tions, or for wilful and malicious injury to the person or property of an- 
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other," within § 17a (2), supra, because petitioner had elected to sue in con- 
version and thereby waived the fraudulent character of the demand, and 
that it was not a debt "created by fraud, embezzlement, misappropriation, or 
defalcation while acting as an officer or in a fiduciary capacity," within § 17a 
(4), supra, because not committed in a technically fiduciary capacity. In re 
Ennis & Stoppani. Ex parte Roche (1909), — D. C, S. D., N. Y. — , 171 
Fed. 755. 

The rule is well settled that debts not ordinarily capable of being dis- 
charged under the Bankruptcy Act may be made so by the petitioner's electing 
to sue in conversion. Chapman v. Forsyth, 2 How. 202; Crawford v. Burke, 
(1904), 195 U. S. 176, 25 Sup. Ct. 9, 49, L. Ed. 147; Tindle v. Birkett, (1907), 
205 U. S. 183, 27 Sup. Ct. 493, 51 L. Ed. 762. Contra, Kavanaugh v. Mcln- 
tyre, (1908), 128 App. Div. 722, 112 N. Y. Supp. 987; but see this case appar- 
ently contradicted by a court of equal rank in Maxwell v. Martin, (1909), 
130 App. Div. 80, 114 N. Y. Supp. 349. This would sufficiently sustain the 
decision of the court that the claim presented was not within the exception 
named in § 17a (2), supra, and there seems to be no good reason why a 
plaintiff should not be held bound by his election as to § 17a (4) also. The 
court, however, rests its decision upon this point on the ground that the 
phrase, "in a fiduciary capacity," qualifies all preceding terms, including fraud. 
As observed by the court in the principal case, this holding was necessary 
under In re Adler, (1907), 152 Fed. 422, 81 C. C. A. 564. It leaves the an- 
omolous result, however, that "fraud," which was taken out of § 17a (2), 
by the amendment of 1903, is now excepted from a discharge only when com- 
mitted in a technically fiduciary capacity, which is generally held not to in- 
clude the brokerage relation. Chapman v. Forsyth, (1844), 2 How. 202; 
Crawford v. Burke, (1904), 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147 ;Tin- 
dle v. Birkett, (1907), 205 U. S. 183, 51 L. Ed. 762. 

Bankruptcy — Jurisdiction of Court — Property in Other Districts. — 
An involuntary petition was filed in the district court for the Southern Dis- 
trict of New York against a New York corporation doing business in Mis- 
souri, and a receiver was duly appointed. Prior to the filing of the petition, 
appellant had secured a judgment against the corporation in a Missouri 
state court, and execution had been issued, and a sale of property had been 
ordered. The receiver appeared in the Missouri district court and moved 
for the appointment of an ancillary receiver and an injunction to restrain the 
sheriff from making the sale. An order was issued that the relief be granted 
as prayed. Appellant then applied to the Missouri district court to vacate 
the order. On the hearing, the trustee, who had been duly appointed in the 
meantime by the New York court, appeared, setting up his appointment, etc., 
and the court ordered the ancillary receiver to turn over all property received 
from the sheriff to the New York trustee, saving any rights the creditor 
might have, and continued the injunction as to the sheriff in favor of the 
trustee. On appeal from this order it is Held, that the entire proceeding in 
the Missouri court was coram non judice. In re Dempster. Dempster v. 
Waters-Pierce Oil Co. et al, (1909), — C. C. A., 8th cir. — , 172 Fed. 353. 



